Contributing editors
Jeremy Garson, Daniel Hudson and Gareth Keillor

Herbert Smith Freehills LLP

GETTING THE &

DEAL THROUGH



GETTING THE /§<
DEAL THROUGH »

sset Recovery 2019

Contributing editors
Jeremy Garson, Daniel Hudson and Gareth Keillor
Herbert Smith Freehills LLP

Reproduced with permission from Law Business Research Ltd
This article was first published in October 2018
For further information please contact editorial @gettingthedealthrough.com

Publisher Law The information provided in this publication is
Tom Barnes general and may not apply in a specific situation.
tom.barnes@lbresearch.com m Legal advice should always be sought before taking
any legal action based on the information provided.
Subscriptions This information is not intended to create, nor does
James Spearing Published by receipt of it constitute, a lawyer-client relationship.
subscriptions@gettingthedealthrough.com Law Business Research Ltd The publishers and authors accept no responsibility
87 Lancaster Road for any acts or omissions contained herein. The
Senior business development managers London, W111QQ, UK information provided was verified between July
Adam Sargent Tel: +44 20 3780 4147 and September 2018. Be advised that this is a
adam.sargent@gettingthedealthrough.com Fax: +44 20 7229 6910 developing area.
Dan White © Law Business Research Ltd 2018
dan.white@gettingthedealthrough.com No photocopying without a CLA licence. Printed and distributed by
First published 2012 Encompass Print Solutions

Seventh edition Tel: 0844 2480 112

ISBN 978-1-912377-15-2




CONTENTS

Global overview 5 Jersey 74

Jeremy Garson, Daniel Hudson and Gareth Keillor Simon Thomas and William Redgrave

Herbert Smith Freehills LLP Baker & Partners

Australia 7 Korea 80

Tobin Meagher, Andrew Moore and Sophia Giardini Michael S Kim, Robin J Baik and S Nathan Park

Clayton Utz Kobre & Kim
John P Bang and Seokchun Yun

Bermuda 14 Bae,Kim&Lee

Kevin Taylor, Nicole Tovey and Kai Musson

Taylors (in association with Walkers) Liechtenstein 86
Thomas Nigg and Eva-Maria Rhomberg

Canada 19 Gasser Partner Attorneys at Law

Maureen Ward and Nathan Shaheen

Bennett Jones LLP Monaco 92
Donald Manasse

Cayman Islands 25  Donald Manasse Law Offices

Angela Barkhouse and Kenneth M Krys

KRyS Global Nigeria 98
Babajide O Ogundipe and Nneka I Ofili

Cyprus 31 Sofunde, Osakwe, Ogundipe & Belgore

Andreas Erotocritou, Antreas Koualis and Irena Markitani

AG Erotocritou LLC Serbia 103
Tomislav Sunjka

England & Wales 38  Sunjkalaw

Jeremy Garson, Daniel Hudson and Gareth Keillor

Herbert Smith Freehills LLP Switzerland 110
Marc Henzelin, Sandrine Giroud and Maria Vinogradova

Greece 48  Lalive

Ilias G Anagnostopoulos and Alexandros D Tsagkalidis

Anagnostopoulos Ukraine 118
Vitaliy Kasko and Andrii Sliusar

Hong Kong 54  Vasil Kisil & Partners

Nick Gall and Ashima Sood

Gall United Arab Emirates 124
Ibtissem Lassoued

Ireland 60 Al Tamimi & Company

Gavin Smith and William Greensmyth

Walkers United States 129
Carrie A Tendler, Jef Klazen and Clinton J Dockery

Italy 65  Kobre & Kim

Roberto Pisano, Valeria Acca and Chiara Cimino
Studio Legale Pisano

Getting the Deal Through - Asset Recovery 2019



Preface

Asset Recovery 2019
Seventh edition

Getting the Deal Through is delighted to publish the seventh edition
of Asset Recovery, which is available in print, as an e-book and online at
www.gettingthedealthrough.com.

Getting the Deal Through provides international expert analysis in
key areas of law, practice and regulation for corporate counsel, cross-
border legal practitioners, and company directors and officers.

Throughout this edition, and following the unique Getting the Deal
Through format, the same key questions are answered by leading
practitioners in each of the jurisdictions featured. Our coverage this
year includes a new chapter on Ukraine.

Getting the Deal Through titles are published annually in print.
Please ensure you are referring to the latest edition or to the online
version at www.gettingthedealthrough.com.

Every effort has been made to cover all matters of concern to
readers. However, specific legal advice should always be sought from
experienced local advisers.

Getting the Deal Through gratefully acknowledges the efforts of all
the contributors to this volume, who were chosen for their recognised
expertise. We would like to thank the contributing editors, Jeremy
Garson, Daniel Hudson and Gareth Keillor of Herbert Smith Freehills
LLP for his assistance with this volume. We also extend special thanks
to Jonathan Tickner, Sarah Gabriel and Hannah Laming of Peters &
Peters Solicitors LLP, who contributed the original format from which
the current questionnaire has been derived, and who have helped to
shape the publication to date.

GETTING THE /§<
DEAL THROUGH

London
September 2018

www.gettingthedealthrough.com
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Hong Kong

Nick Gall and Ashima Sood
Gall

Civil assetrecovery

1 Parallel proceedings

Is there any restriction on civil proceedings progressing
in parallel with, or in advance of, criminal proceedings
concerning the same subject matter?

There are no restrictions on civil proceedings progressing in parallel
with, or in advance of, criminal proceedings concerning the same sub-
ject matter. However, a plaintiff in civil proceedings will need to con-
sider carefully, and as a matter of strategy, whether to choose to wait
until the criminal proceedings are concluded before commencing any
civil proceedings. A conviction against the defendant in the criminal
proceedings may be used to assist the plaintiff in proving liability in
the civil proceedings. However, in circumstances where it is important
for a plaintiff to take urgent action (such as to make an application for
an injunction to freeze assets), normally the plaintiff will not wait for
criminal proceedings to conclude.

2  Forum

In which court should proceedings be brought?

The Small Claims Tribunal can deal with civil claims for an amount up
to HK$50,000.

The District Court has jurisdiction to hear and determine any
action founded on contract, quasi-contract or tort where the amount
of the plaintiff’s claim does not exceed HK$1 million. However, where
the proceedings relate to land, the District Court has power to deal with
claims not exceeding HK$3 million.

All other claims exceeding HK$1 million or falling outside the
District Court’s jurisdiction will be heard before the Court of First
Instance.

3 Limitation
What are the time limits for starting civil court proceedings?

There are different limitation periods for different causes of action.

The time limit for commencing an action for simple contract or
tort, enforcing a recognisance (ie, a conditional obligation undertaken
by a person before a court), enforcing an award, and recovering any
sums recoverable under any Hong Kong ordinance is six years from the
date on which the cause of action accrued.

For claims in respect of contracts under seal (ie, a deed), the time
limit is 12 years from the date of breach.

For personal injury or death claims, the time limit is three years
from the accrual of the negligent act or omission, or knowledge.

The six-year limitation period will not begin to run until the plain-
tiff has discovered the fraud, concealment or mistake (as the case may
be) or could with reasonable diligence have discovered it in respect of
the following cases:

the action is based on fraud;

any fact relevant to the plaintiff’s right of action has been deliber-

ately concealed from him or her by the defendant; or

the action is for relief from the consequence of a mistake (ie, a

misunderstanding of the facts, which causes one or more party to

enter into a contract without understanding the responsibilities or
outcomes).
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However, the postponement of the limitation period in the case of
fraud, concealment or a mistake does not apply in circumstances
where the plaintiff seeks to recover any property, enforce any charge
against him or her, or set aside the transaction affecting the property
against an innocent third party who purchased the property with valu-
able consideration.

4 Jurisdiction

In what circumstances does the civil court have jurisdiction?
How can a defendant challenge jurisdiction?

Subject to certain limitations (eg, over acts of state such as defence and
foreign affairs), the civil courts generally have jurisdiction over all cases
in the region. However, the civil courts may not have the jurisdiction to
hear and determine any action in the following circumstances:
there is insufficient connection between the parties and the Hong
Kong jurisdiction (eg, neither of the parties is domiciled or ordi-
narily resides in Hong Kong, or the cause of action did not arise in
Hong Kong);
the parties have previously agreed that a particular court out-
side Hong Kong will have exclusive jurisdiction over any dispute
between them, or the matter should be arbitrated;
considering the best interests and convenience of the parties to the
proceedings and the witnesses in the proceedings, the proceedings
should be conducted in another court; or
there are other proceedings pending between the plaintiff and the
defendant in another court outside Hong Kong.

A defendant who wishes to challenge the jurisdiction of the Hong Kong
court must first complete an acknowledgement of service and give
notice of intention to defend the proceedings. The defendant must do
the following within the time limit for filing or serving his or her defence:
issue a summons stating the grounds on which the jurisdiction
of the Hong Kong court is disputed, and the relief sought (eg, an
order setting aside the writ or service of the writ on him or her, or a
declaration that the Hong Kong court has no jurisdiction over the
defendant in respect of the subject matter of the claim); and
file and serve a supporting affidavit verifying the facts on which the
application is based.

5 Timeframe
What is the usual time frame for a claim to reach trial?
The courts are generally quite busy. Assuming all goes smoothly, a mat-

ter can proceed to trial within 24 to 36 months of the commencement
of proceedings.

6 Admissibility of evidence

What rules apply to the admissibility of evidence in civil
proceedings?

The law relating to the admissibility of evidence (found within, among
others, the Evidence Ordinance, the Rules of the High Court and
the common law) is complex and beyond the scope of this chapter.
However, in general, evidence is admissible in civil proceedings if it is
relevant to anissue in the proceedings. Evidence is relevant if it renders
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the existence of a fact in issue more or less probable. That said, there

are a number of exclusionary rules of evidence, which may render rel-

evant evidence inadmissible. The exclusionary rules of evidence gen-
erally fall into two categories:

- it is inadmissible because of public policy; for example, the evi-
dence is covered by legal professional privilege or litigation privi-
lege; and
in cases where a specific rule forbids the admission of certain evi-
dence (for example, the hearsay rule).

7 Witnesses

What powers are available to compel witnesses to give
evidence?

In criminal proceedings, the Court of First Instance and the District
Court are empowered to issue a witness summons to compel the
attendance of a person at court and to compel that person to give evi-
dence or produce a document specified in the summons.

A magistrate is empowered to issue a witness order in relation to
a witness called or whose statement was tendered at a preliminary
inquiry, requiring that witness to attend and give evidence at the trial
of the accused before the Court of First instance.

A person who disobeys without just excuse a witness order or a wit-
ness summons requiring him or her to attend before a court, or refuses
to be sworn or to give evidence when duly required to do so, whether or
not he or she is the subject of a witness order or a witness summons, is
guilty of contempt of that court.

As for civil trial, generally the parties are free to decide which wit-
nesses they call and in what order. The attendance of witnesses in civil
proceedings in the Court of First Instance can be enforced by a writ of
subpoena issued by the Court Registry.

8 Publicly available information

What sources of information about assets are publicly
available?

The following information about assets is publicly available:
land registration;
companies registration;
business registration;
trademark registration; and
vehicle registration.

9 Cooperation with law enforcement agencies

Can information and evidence be obtained from law
enforcement and regulatory agencies for use in civil
proceedings?

It is possible to obtain information (eg, the identity of the accused)
from law enforcement and regulatory agencies for use in civil proceed-
ings by making a request in writing.

In general, information obtained from law enforcement and regu-
latory agencies is protected by the Personal Data (Privacy) Ordinance.
However, the privacy regime provides for specific exemptions whereby
access to data for the purpose of the prevention or detection of crime,
or for the purpose of legal proceedings within Hong Kong, is permis-
sible. In case the information is required for foreign proceedings, the
cross-border transfer provisions apply and are more stringent.

The courts have commented that failure to provide the requisite
information by the authorities is seen as an obstruction to the admin-
istration of justice. If the authorities are unwilling to cooperate, the rel-
evant party can seek recourse from the courts by taking out a summons
for discovery.

10 Third-party disclosure

How can information be obtained from third parties not
suspected of wrongdoing?

Pre-action discovery

Proposed plaintiffs (both local and foreign) are able to take advantage
of a pre-action process known as Norwich Pharmacal applications. Such
an application allows the proposed plaintiff to seek an order from the
court that innocent third parties, who may have been caught up in a

www.gettingthedealthrough.com

wrongdoing perpetrated against the proposed plaintiff, provide discov-
ery in relation to such wrongdoing.

Norwich Pharmacal orders are often employed by the proposed
plaintiff to identify wrongdoers, obtain evidence in support of pro-
posed proceedings against wrongdoers, identify assets belonging to
the wrongdoers, or trace assets or funds dissipated by the wrongdoers.

A Bankers Trust order is a form of Norwich Pharmacal order that
requires a bank to provide information and discovery ordinarily pro-
tected by the bank’s duty of confidentiality, for the purpose of enabling
the tracing of funds through bank accounts.

Post-action discovery
At any stage of the proceedings, a party may apply to the court for an
order that a third party, who appears likely to have or have had in his or
her possession, custody or power any documents that are relevant to an
issue arising out of that claim, disclose and produce such documents.

The Evidence Ordinance provides a similar provision in respect of
banks, in that any party to any proceedings may apply to the court for
an order to inspect and take copies of any entries in a banker’s record
for the purposes of such proceedings. The court may make such an
order with or without summoning the bank.

Alternatively, if a witness is unwilling to attend an examination or
to produce documents voluntarily, the witness can be compelled to do
so by the serving of a writ of subpoena.

11 Interim relief

What interim relief'is available pre-judgment to prevent the
dissipation of assets by, and to obtain information from, those
suspected of involvement in the fraud?

The main interim relief available pre-judgment to prevent the dis-

sipation of assets and to obtain information from those suspected of

involvement in fraud include the following:
a Mareva injunction (ie, an injunction restraining a defendant from
dealing with his or her assets and removing them from the jurisdic-
tion). The Mareva injunction will also require the defendant to dis-
close, by affidavit, to the plaintiff all assets owned by the defendant;
an Anton Piller order (ie, an injunction requiring the defendant to
permit the plaintiff to enter the defendant’s premises to enable him
or her to inspect the documents relating to the subject matter of a
cause, and to seize and remove such documents and place them
into safe custody);
a prohibition order to prevent a debtor from leaving Hong Kong;
the interim attachment of property of a defendant (whereby prop-
erty belonging to the defendant becomes a form of security before
judgment until the defendant furnishes the required security);

- the appointment of a receiver: a receiver may be appointed to
recover and protect funds and other assets that the defendants
have obtained in connection with the fraud; and
the appointment of a provisional liquidator: in circumstances
where fraud was perpetrated by or through a company (which may
be insolvent or has become insolvent as a result of the fraud), a
provisional liquidator may be appointed by the court to preserve
that company’s assets pending the determination of a winding-up
petition against that company. The provisional liquidators (and any
subsequent liquidators appointed) will have the power to investi-
gate the affairs of the company and any fraud perpetrated by or
through the company.

12 Non-compliance with court orders

How do courts punish failure to comply with court orders?

Courts can order severe sanctions such as striking out a party’s claim
or entering judgment against a party, unless the court’s orders are com-
plied with within the prescribed time. This is the most common sanc-
tion in Hong Kong to ensure a party’s compliance with court orders.

A person who fails to comply with a court order or an undertaking
may also be in contempt of court. Although the primary punishment for
contempt is imprisonment, committal orders are usually a remedy of
last resort. The court will usually fine the contemnor or require a bond
for his or her good behaviour instead.
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13 Obtaining evidence from other jurisdictions

How can information be obtained through courts in other
jurisdictions to assist in the civil proceedings?

In Hong Kong, there is a mechanism for the examination of a person out
of the jurisdiction who is unwilling or unable to be present at trial. An
application for an order may be made to the court for the issue of a letter
of request to the judicial authorities of the country in which the evidence
of that person is to be taken abroad. Such evidence may be taken either
orally or by means of written questions. However, the Hong Kong courts
will not readily allow such an application as a consequence of the great
expense and delay involved. An order for the issue of letters of requests
is usually granted in cases where the evidence is directly material to an
issue in the case and is necessary in the interest of justice.

14 Assisting courts in other jurisdictions

What assistance will the civil court give in connection with
civil asset recovery proceedings in other jurisdictions?

Section 21M of the High Court Ordinance provides foreign plaintiffs
with a tool to identify, protect and realise assets in Hong Kong even if
the substantive proceedings are conducted elsewhere, provided that
the foreign proceedings are capable of giving rise to a judgment that
may be enforced in Hong Kong (as a general rule, it must be a final and
conclusive monetary judgment).

If so, provided that proceedings have been or are to be commenced
against a party in a jurisdiction outside Hong Kong, a foreign plaintiff
may use section 21M of the High Court Ordinance to seek interim relief
in Hong Kong, such as appointing a receiver, or obtaining a Mareva
injunction, over the foreign defendant’s assets. The rules that apply to
a local plaintiff seeking such relief will also apply to foreign plaintiffs
seeking to obtain similar relief under section 21M of the High Court
Ordinance.

The foreign plaintiff can then continue pursuing the foreign pro-
ceedings, without the need to run concurrent proceedings in Hong
Kong, knowing that assets have been secured in Hong Kong.

If the foreign plaintiff subsequently obtains a judgment in the for-
eign proceedings, the judgment can be registered in Hong Kong and
enforcement proceedings can be commenced against the assets frozen
(for enforcement proceedings, see question 19).

15 Causes of action

What are the main causes of action in civil asset recovery
cases, and do they include proprietary claims?

The main causes of action in civil asset recovery cases are as follows:
.« fraud;
fraudulent conveyance;
fraudulent trading;
+  fraudulent misrepresentation;
unjust enrichment;
money had and received;
- misfeasance;
breach of contract;
repayment of loan;
- infringement of intellectual property rights; and
money laundering.

Proprietary claims are possible as well.

16 Remedies

What remedies are available in a civil recovery action?

The common remedies available in civil asset recovery actions include
the following:
restitution (ie, restoring the benefit conferred to the non-breaching
party);
damages;
seizure of goods or property;
final injunction (ie, a court order that requires a party to do, or
refrain from doing, specified acts);
constructive trust; and
account of profits.

56

17 Judgment without full trial

Can a victim obtain a judgment without the need for a full
trial?

Default judgment
If a defendant fails to file an acknowledgement of service (ie, a notice
that states whether or not the defendant intends to contest the proceed-
ings) within 14 days from the date of service of a writ of summons, or a
defence within 28 days after being served with a statement of claim or
an acknowledgement of service, the plaintiff may enter the following:
(i) finaljudgment if the writ is indorsed:
for a liquidated sum (ie, an amount that is certain, fixed or
agreed, or both); or
for the recovery of land only;
(i) interlocutory judgment if the writ is indorsed:
for unliquidated damages (ie, damages that are yet to be ascer-
tained or assessed);
for the detention of goods only;
for the detention of goods and damages; and
(iii) final and interlocutory judgment if the writ is indorsed with mixed
claims under (i) and (ii).

Summary judgment
If a statement of claim has been served on a defendant and that defend-
ant has given notice of intention to defend the action, a plaintiff may
apply to the court for judgment on the ground that the defendant has
no defence to a claim included in the writ.

An application for summary judgment applies to all actions except
for, among others, a claim based on an allegation of fraud, defamation
and malicious prosecution.

18 Post-judgment relief

What post-judgment relief is available to successful
claimants?

The main post-judgment relief available to successful claimants
includes the following:
a Mareva injunction in aid of enforcement;
the appointment of a receiver;
the examination of judgment debtors in identifying the wherea-
bouts of the assets of the judgment debtors; or
the discovery or disclosure of documents against third parties.

19 Enforcement

What methods of enforcement are available?

The following methods of enforcement are available:
awrit of fieri facias (ie, the mode of enforcement of a money judg-
ment by the seizure and sale of the judgment debtor’s goods and
chattels, usually by auction, sufficient to satisfy the judgment debt
and costs of execution);
garnishee proceedings (ie, a process of enforcing a money judg-
ment by seizing or attaching a debt due to the judgment debtor, to
be paid directly to the judgment creditor. The most common exam-
ple is garnisheeing a judgment debtor’s bank account);
charging orders (ie, an order for any property of the judgment
debtor such as land or shares in a company to be frozen for secur-
ing the payment of the payment debt);
the appointment of a receiver;
an order for committal (ie, an order committing a person to prison);
a writ of sequestration (ie, a process of contempt by proceedings
against the property of the contemnor. It is available if the person
is in contempt of court as a result of disobedience to a court order,
or in breach of an injunction);
bankruptcy proceedings; or
winding-up proceedings.

There are also ways to aid the execution of judgment. These include
the examination of judgment debtors or a prohibition order.
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20 Fundingand costs

What funding arrangements are available to parties
contemplating or involved in litigation and do the courts have
any powers to manage the overall cost of that litigation?

Under the Legal Practitioners Ordinance and the Solicitors’ Guide to
Professional Conduct, a solicitor may not enter into a contingency fee
arrangement for acting in any contentious proceedings. A ‘contingency
fee arrangement’ means any arrangement whereby a solicitor is to be
rewarded only in the event of success in litigation by the payment of
any sum (Whether fixed, or calculated either as a percentage of the pro-
ceeds or otherwise). Such contingency fee arrangements are unlawful
and unenforceable in contentious proceedings.

The prohibition against champerty and maintenance still applies.
‘Maintenance’ is defined as ‘the giving of assistance or encouragement
or support to litigation by a person who has no legitimate interest in
the litigation, nor any motive recognised by the court as justifying the
interference’, while ‘champerty’ is defined as ‘an aggravated form of
maintenance, in which the maintainer supports the litigation in con-
sideration of a promise to give the maintainer a share in the proceeds
or subject matter of the action’. However, the courts have taken a more
relaxed approach in relation to maintenance following a Court of Final
Appeal case in 2007, and have made the following exceptions:

- if a person assisting or supporting the litigation has a legitimate
common interest; and

- if the assistance, encouragement or support to litigation would
advance a person’s access to justice, without which he or she would
not be able to pursue his or her claim.

Further, the High Court held that Hong Kong liquidators and similar
overseas appointment takers are able to enter into litigation funding
arrangements in respect of certain causes of action vested in the com-
pany over which they are appointed. This is commonly known as the
insolvency exception to maintenance and champerty. As a result of
these decisions, liquidators are commonly relying on litigation funding
to pursue claims and Hong Kong is seeing the emergence of third-party
funders and after-the-event insurance in respect of such claims.

Criminal asset recovery

21 Interim measures

Describe the legal framework in relation to interim measures
in your jurisdiction.

The Drug Trafficking (Recovery of Proceeds) Ordinance and the
Organised and Serious Crimes Ordinance provide for the restraint of
assets or property, or charge of property, to preserve it for the purpose
of satisfying a confiscation order.

A restraint order prohibits any person from dealing with any realis-
able property. An item of property under restraint may also be seized
by an authorised officer for the purpose of preventing any realisable
property from being removed from Hong Kong.

A charging order imposes a charge on the property (eg, land or
securities) for securing the payment to the Hong Kong government of
the following:

- anamount equal to the value of that property; and

an amount not exceeding the amount payable under the confisca-

tion order.

Applications for a restraint order and charging order may only be made
by the prosecution. Such orders can be made by the Court of First
Instance after proceedings have been instituted against the defendant
for a ‘specified offence’ or a ‘drug trafficking offence’ and the judge is
satisfied that there is reasonable cause to believe that the defendant
has benefited from that specified offence or drug trafficking offence.

Once a restraint order is made, the court can appoint a receiver to
take possession of any realisable property and manage and deal with
the property.

www.gettingthedealthrough.com

22 Proceeds of serious crime

Is an investigation to identify, trace and freeze proceeds
automatically initiated when certain serious crimes are
detected? If not, what triggers an investigation?

Law enforcement powers, such as the power to identify, trace and
freeze proceeds, are not automatically initiated when serious crimes
are detected. Such powers, which mainly vest in law enforcement and
regulatory agencies, are discretionary and may be exercised depending
on the circumstances surrounding the case.

23 Confiscation -legal framework

Describe the legal framework in relation to confiscation of
the proceeds of crime, including how the benefit figure is
calculated.

The Drug Trafficking (Recovery of Proceeds) Ordinance and the
Organised and Serious Crimes Ordinance provide for the tracing,
freezing, confiscation and recovery of the proceeds of drug trafficking
and other indictable offences. The former Ordinance applies when a
person is convicted for, among other things, trafficking, supplying to
an unauthorised person, manufacturing, cultivating, or importing or
exporting a dangerous drug. The latter Ordinance applies when a per-
son is convicted of a ‘specified offence’, which is listed in Schedules 1
and 2. This includes possession of arms or ammunition without licence,
import or export of goods bearing a forged trademark, and possession
of forged documents.

Although many offences are not listed in the two Ordinances, it is
still possible to capture the proceeds of such offences through the vehi-
cle of money laundering. This effectively means that if a person ‘deals’
with the proceeds of any indictable offence, such as tax evasion, he or
she may be committing the offence of money laundering, and such pro-
ceeds can come within the scope of the confiscation provisions in the
Organised and Serious Crimes Ordinance.

The two Ordinances also have a wide reach in terms of place
and time. They apply to property situated outside Hong Kong, and to
oftences committed prior to these Ordinances coming into force.

The courts calculate the ‘benefit figure’ by assessing the value of
the accused’s proceeds of crime.

24 Confiscation procedure
Describe how confiscation works in practice.

After conviction, the prosecution may apply to the court for a confisca-
tion order against the offender as part of sentencing. The prosecution
will then need to prove the following preconditions to confiscation on a
balance of probabilities (ie, more probable than not):
+  whether a person has benefited from a specified offence;
whether a person has benefited from an organised crime; and
the amount to be recovered in this case in pursuance of a confisca-
tion order.

The prosecution will then file a statement setting out the facts to support
an application for confiscation. The statement of facts is treated as con-
clusive except for those facts that the accused expressly does not accept.

The defendant may also be directed by the court to submit a state-
ment that is relevant to determining the amount that might be realised
at the time the confiscation order is made. If the prosecution accepts
any of the allegations in the defendant’s statement, such facts may be
treated as conclusive.

Any disputed facts between the prosecution and the defendant will
be subsequently resolved at a hearing before the court.

25 Agencies
What agencies are responsible for tracing and confiscating
the proceeds of crime in your jurisdiction?

The Hong Kong Police Force has various divisions that are responsible
for tracing and confiscating the proceeds of crime in Hong Kong. These
include the following:
the Commercial Crime Bureau;
the Organised Crime and Triad Bureau; and
+ the Joint Financial Intelligence Unit, which is jointly run with the
Customs and Excise Department.
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The burden of proof then shifts to the accused if he or she wishes
Update and trends to claim that he or she is unable to pay the amount under the confis-

Hong Kong has recently introduced amendments to the Anti-
Money Laundering and Counter-Terrorist Financing Ordinance
with a view to extend the statutory customer due diligence and
record-keeping requirements to cover designated non-financial
businesses and professions (such as legal and accounting
professionals, estate agents, and trust or company service
providers) in order to ensure that the regulatory framework of
Hong Kong is in line with the relevant global standards set by the
Financial Action Task Force.

In addition, the Independent Commission Against Corruption was
established to combat, among others, corruption and bribery, and also
has powers to trace and confiscate the proceeds of crime.

26 Secondary proceeds

Is confiscation of secondary proceeds possible?

Confiscations of secondary proceeds are possible. The Mutual Legal
Assistance in Criminal Matters Ordinance provides that proceeds can
include ‘property derived or realised, directly or indirectly, from direct
proceeds’.

27 Third-party ownership

Is it possible to confiscate property acquired by a third party
or close relatives?

Third-party interests are not normally considered at the confiscation
stage. It is therefore possible to confiscate property acquired by a third
party or close relatives.

If the convicted person does not pay after a confiscation order is
imposed, there will be a second proceeding to recover the property from
the offender to satisfy the confiscation order. In this proceeding, third
parties may have their interests heard and recognised before the court.

If proceedings to recover property have been wrongfully initiated,
property holders may apply to the Court of First Instance under the
Drug Trafficking (Recovery of Proceeds) Ordinance and the Organized
and Serious Crimes Ordinance for compensation.

28 Expenses

Can the costs of tracing and confiscating assets be recovered
by arelevant state agency?

The Mutual Legal Assistance in Criminal Matters Ordinance allows the
Secretary for Justice to liquidate property that has been confiscated. This
Ordinance also provides that reasonable expenses incurred during the
asset recovery process may be deducted from the liquidated property.

29 Value-based confiscation

Is value-based confiscation allowed? If yes, how is the value
assessment made?

Value-based confiscation is permitted in Hong Kong. The courts cal-
culate the ‘benefit’ to the convicted offender. Having determined the
accrued benefit, the court will then assess the offender’s ability to pay
(ie, the value of the amount that might be realisable from the offender’s
assets, or the value of the accused’s proceeds of any specified offence).

If the amount that might be realised at the time the confiscation
order is made is less than the value of the accused’s proceeds, then the
recoverable amount is only the amount that might be realised.

The court may then make a confiscation order in the amount of the
benefit or the realisable assets, whichever is lower.

30 Burden of proof
On whom is the burden of proofin a procedure to confiscate
the proceeds of crime? Can the burden be reversed?

The Prosecutions Division of the Department of Justice has the burden
of proof'in a procedure to confiscate the proceeds of crime (for precon-
ditions to a confiscation order, see question 24).
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cation order on the basis that the amount exceeds the value of the
realisable property. The standard of proof required is also a balance of
probabilities.

31 Using confiscated property to settle claims

May confiscated property be used in satisfaction of civil
claims for damages or compensation from a claim arising
from the conviction?

Confiscated property cannot be used to satisfy civil claims for dam-
ages, or compensation from a claim arising from the conviction.

32 Confiscation of profits

Is it possible to recover the financial advantage or profit
obtained through the commission of criminal offences?

It is possible to recover the financial advantage or profit obtained
through the commission of a criminal offence.
Under the Interpretation and General Clauses Ordinance, the defi-
nition of ‘property’ includes the following:
+ money, goods, choses in action and land; and
obligations, easements and every description of estate, interest
and profit, present or future, vested or contingent, arising out of, or
incident to, property described above.

33 Non-conviction based forfeiture

Can the proceeds of crime be confiscated without a
conviction? Describe how the system works and any legal
challenges to in rem confiscation.

Although local confiscation is generally conviction-based, some pow-
ers of forfeiture exist without a conviction. For example, where an
offender has absconded and the court is satisfied that reasonable steps
have been taken to ascertain the person’s whereabouts or to obtain the
return of that person to Hong Kong, a confiscation order may be made
against his or her criminal assets.

34 Management of assets

After the seizure of the assets, how are they managed, and

by whom? How does the managing authority deal with the
hidden cost of management of the assets? Can the assets be
utilised by the managing authority or a government agency as
their own?

Once a confiscation order is made, the court may, on an application by
the prosecutor, appoint a receiver to realise the seized property. The
proceeds of the realisation of the property will usually be paid to the
court, and applied to paying any expenses incurred by a person acting
as an insolvency officer and the receiver’s remuneration and expenses.
If there is any money remaining after the court has made all payments,
it will be paid into the general revenue.

35 Making requests for foreign legal assistance

Describe your jurisdiction’s legal framework and procedure to
request international legal assistance concerning provisional
measures in relation to the recovery of assets.

A request by Hong Kong to an appropriate authority of a place outside
Hong Kong for assistance in a criminal matter may be made by the
Secretary for Justice under the Mutual Legal Assistance in Criminal
Matters Ordinance. Such request may be made for assistance in rela-
tion to the taking of evidence, production of materials, or search and
seizure (see question 13 for the procedure in respect of taking evidence
and the production of materials by Hong Kong courts).
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36 Complying with requests for foreign legal assistance

Describe your jurisdiction’s legal framework and procedure
to meet foreign requests for legal assistance concerning
provisional measures in relation to the recovery of assets.

Under the Mutual Legal Assistance in Criminal Matters Ordinance,
a request by an appropriate authority of foreign jurisdiction to Hong
Kong for assistance in a criminal matter may be made to the Secretary
for Justice. Such request may be made for assistance in relation to the
taking of evidence, the production of materials, search and seizure,
and the transfer of persons.

The request must be accompanied by the following:

the name of the authority concerned with the criminal matter;

+ adescription of the nature of the criminal matter and a statement
setting out a summary of the relevant facts and laws;

a description of the purpose of the request and the nature of the
assistance being sought;

details of the procedure that the foreign jurisdiction concerned
wishes Hong Kong to follow;

- astatement setting out the wishes of the foreign jurisdiction con-
cerning the confidentiality of the request and the reason for those
wishes;

+  details of the time within which the foreign jurisdiction wishes the
request be complied with;
details of allowances to which the person will be entitled and the
arrangements for accommodation for that person while the person
is in the foreign jurisdiction, if the request involves a person travel-
ling there from Hong Kong; and

- a statement setting out the maximum penalty for the external
offence.

37 Treaties

To which international conventions with provisions on asset
recovery is your state a signatory?

The following are the international conventions or treaties to which
Hong Kong is a party:
+ the United Nations Convention against Illicit Traffic in Narcotic
Drugs and Psychotropic Substances;
the United Nations Convention against Transnational Organized
Crime;
the United Nations Convention against Corruption; and
the Hague Convention on the Service Abroad of Judicial and
Extrajudicial Documents in Civil or Commercial Matters.

Domestically, Hong Kong has enacted legislation to implement the
new international arrangements for cooperation in criminal matters,
including the Mutual Legal Assistance in Criminal Matters Ordinance.

Further, Hong Kong also participates as a member of certain inter-
national organisations and conferences on its own, using the name
Hong Kong, China, such as the Financial Action Task Force against
Money Laundering.

38 Private prosecutions

Can criminal asset recovery powers be used by private
prosecutors?

Criminal asset recovery powers can only be used by the law enforce-
ment and regulatory agencies and cannot, therefore, be used by private
prosecutors.

GALL

Nick Gall
Ashima Sood

nickgall@gallhk.com
ashimasood@gallhk.com

3rd Floor, Dina House
Ruttonjee Centre

11 Duddell Street
Central

Hong Kong

Tel: +852 3405 7688
Fax: +852 2801 7202
www.gallhk.com

www.gettingthedealthrough.com

59

© Law Business Research 2018



Getting the Deal Through

Acquisition Finance
Advertising & Marketing
Agribusiness

Air Transport
Anti-Corruption Regulation
Anti-Money Laundering
Appeals

Arbitration

Art Law

Asset Recovery
Automotive

Aviation Finance & Leasing
Aviation Liability

Banking Regulation

Cartel Regulation

Class Actions

Cloud Computing
Commercial Contracts
Competition Compliance
Complex Commercial Litigation
Construction

Copyright

Corporate Governance
Corporate Immigration
Corporate Reorganisations
Cybersecurity

Data Protection & Privacy
Debt Capital Markets
Dispute Resolution
Distribution & Agency
Domains & Domain Names
Dominance

e-Commerce

Electricity Regulation
Energy Disputes

Also available digitally

www.gettingthedealthrough.com

ISBN 978-1-912377-15-2

Enforcement of Foreign Judgments
Environment & Climate Regulation
Equity Derivatives

Executive Compensation & Employee Benefits

Financial Services Compliance
Financial Services Litigation
Fintech

Foreign Investment Review
Franchise

Fund Management

Gaming

Gas Regulation

Government Investigations
Government Relations
Healthcare Enforcement & Litigation
High-Yield Debt

Initial Public Offerings
Insurance & Reinsurance
Insurance Litigation
Intellectual Property & Antitrust
Investment Treaty Arbitration
Islamic Finance & Markets
Joint Ventures

Labour & Employment

Legal Privilege & Professional Secrecy
Licensing

Life Sciences

Loans & Secured Financing
Mediation

Merger Control

Mining

Oil Regulation

Outsourcing

Patents

Pensions & Retirement Plans

Pharmaceutical Antitrust
Ports & Terminals
Private Antitrust Litigation

Private Banking & Wealth Management

Private Client

Private Equity

Private M&A

Product Liability

Product Recall

Project Finance

Public M&A

Public-Private Partnerships
Public Procurement

Real Estate

Real Estate M&A
Renewable Energy
Restructuring & Insolvency
Right of Publicity

Risk & Compliance Management
Securities Finance
Securities Litigation
Shareholder Activism & Engagement
Ship Finance

Shipbuilding

Shipping

Sovereign Immunity

State Aid

Structured Finance & Securitisation
Tax Controversy

Tax on Inbound Investment
Telecoms & Media

Trade & Customs
Trademarks

Transfer Pricing

Vertical Agreements






